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BEFORE MAUPIN, GIBBONS and HARDESTY, JJ.

OPINION

By the Court, GIBBONS, J.:
In this appeal and cross-appeal, we consider whether the district court has
authority to order a corporate buy-out as the result of a breach of fiduciary duty and the
appropriate grounds for a corporation’s indemnification of its directors. We conclude
that while the district court has authority to direct corporate buy-outs, it abused its
discretion in doing so based on the facts of this case. Before ordering a corporate buy-out
as an equitable remedy, the district court must find that the directors’ misconduct
warranted the corporation’s dissolution. In this case, the directors breached their
fiduciary duties by taking excess salaries and usurping a corporate opportunity. This
misconduct did not amount to fraud or gross mismanagement justifying an extreme
remedy such as a buy-out. The district court sufficiently remedied the directors’
misconduct by ordering the return of the excess salaries to the corporation and issuing an
injunction. Finally, we conclude that corporate directors who act in bad faith are not
entitled to indemnification. Accordingly, we affirm in part, reverse in part, and remand.
FACTS

Rory Bedore, Bruce Familian, and Jon Athey incorporated City Stop, Inc., for the
purpose of purchasing and managing convenience stores in Clark County. Bedore and
Familian subsequently incorporated Silver State Gaming, Inc., under NRS chapter 78A,
as a closely held corporation.[1] Once City Stop had acquired several convenience
stores, Silver State took over the gaming operations in each of those locations.
Due to some management disagreements, Familian and Athey offered to purchase
Bedore’s interest in Silver State, but Bedore would not sell his interest on the terms
proposed. At a subsequent shareholders and directors meeting, Familian and Athey
removed Bedore as a director and as president of Silver State. As the sole remaining
directors, Familian and Athey elected themselves as president and secretary/treasurer,
respectively.
Familian and Athey began looking for additional convenience stores to acquire or
build in the name of a new entity, Nevada City Partner. As the only officers and directors
of Silver State at the time, they decided not to use Silver State as the gaming operator in
the new convenience stores they anticipated acquiring, except on an interim basis until
they obtained a license for their own separate gaming company.
Bedore, on behalf of himself and Silver State, filed a complaint in the district
court against Familian and Athey. He alleged that Familian and Athey had breached their
fiduciary duties by taking excessive salaries and usurping corporate opportunities.[2]
After a three-day bench trial, the district court orally ruled that Familian’s and
Athey’s salaries were excessive and ordered them to return $138,296.84 to Silver

State.[3] The district court also concluded that in pursuing an opportunity in the same
line of business as that engaged in by Silver State, Familian and Athey had acted out of
self-interest. The district court found that Bedore had proven by a preponderance of the
evidence that the formation of a separate corporation to conduct gaming operations in the
new convenience stores was a corporate opportunity that Silver State was financially able
to undertake; the opportunity was in the same line of business and of practical advantage
to Silver State; and that by embracing the opportunity, Familian’s and Athey’s selfinterest would be brought into conflict with Silver State’s interests. However, the district
court also concluded that Bedore had failed to prove by clear and convincing evidence
that Familian’s and Athey’s actions were intentional, malicious, and oppressive.
The court orally ordered the parties to participate in a blind bid process for the
purchase of 100 percent of Silver State, with the company going to the highest bidder.
Familian and Athey objected, arguing that the court did not have power to order a
corporate buy-out in this case.
Between the time that the district court ordered the blind bids and the date the
submissions were due, the parties disputed the terms and conditions of the bidding
process. Specifically, the parties disagreed as to how Silver State’s cash reserves would
be distributed. The parties requested that the district court clarify the bidding process, but
the court refused to do so. Upon opening the parties’ submitted bids, the district court
declared Bedore the winner, as his $1.975 million bid was higher than Familian and
Athey’s joint bid of $1.375 million. The district court ordered that the sale take place by
the end of the year and appointed a temporary receiver to protect Silver State’s assets
until the transaction was final.
Familian and Athey objected to the results, again arguing that the terms of the
bidding process were unclear. Specifically, they contended that their bid was for the
noncash corporate assets, excluding the cash reserves that Silver State had and would
accrue before the sale’s finalization. Those cash reserves were estimated at $800,000.
Familian and Athey argued that Bedore’s bid was higher only because it was based upon
the total value of the corporation’s shares, including cash reserves. After considering
Familian and Athey’s arguments, the district court upheld the bidding results, stating that
the purchase was for the fair market value of the shares, not the noncash assets.
Bedore then moved the district court to order Familian and Athey to reimburse
Silver State for the attorney fees and court costs it had paid for their defense in the
underlying action. In this motion, Bedore argued that Familian and Athey were not
entitled to indemnification under NRS 78.7502(2), which allows a corporation to
indemnify officers and directors for good-faith actions performed in their official
capacity, since they had acted in bad faith by taking excessive salaries from Silver State.
After hearing the parties’ arguments, the district court denied Bedore’s motion, finding
that Silver State had appropriately indemnified Familian and Athey.
Bedore timely delivered $1,836,703.16 to the court as payment for Familian’s and
Athey’s shares.[4] Believing that Bedore should not personally benefit from the

$138,296.84 reimbursement they owed to Silver State for taking excess salaries, Familian
and Athey moved the court to require Bedore to pay the entire $1,975,000. The district
court denied this motion as moot. The district court also awarded Bedore court costs in
the amount of $29,664.08,[5] which further reduced the purchase price amount to
$1,807,039.08. This timely appeal and cross-appeal followed.
DISCUSSION

“This court has consistently provided that the district court's findings of fact will
not be disturbed on appeal if they are supported by substantial evidence.”[6] The district
court's conclusions of law, however, are reviewed de novo.[7]
Grounds for corporate buy-out

Familian and Athey argue that the district court lacked the authority to order a
corporate buy-out based solely on its determination that they had breached their fiduciary
duties.[8] Familian and Athey further contend that even if the district court had the
authority to order a buy-out in this case, it abused its discretion by not clarifying the basis
on which the bids should be calculated. Bedore asserts that Familian and Athey waived
their objections to the buy-out by participating in it.
While it is true that a party may patently waive an objection,[9] we conclude that
Familian and Athey preserved this issue by making timely and proper objections before
participating in the buy-out. We further conclude that the district court lacked discretion
to order a buy-out in this case because Familian and Athey’s misconduct in taking excess
salaries and usurping a corporate opportunity did not justify such an extreme remedy.
Under NRS 78.650, a shareholder may request dissolution or appointment of a
receiver when the corporation’s directors are “guilty of fraud or collusion or gross
mismanagement” or the “assets of the corporation are in danger of waste, sacrifice or loss
through attachment, foreclosure, litigation or otherwise.”[10] Also, NRS 78A.140(1)(a)
allows shareholders of a close corporation to request dissolution or appointment of a
receiver when division among the shareholders threatens “irreparable injury.”
We have affirmed the district court’s appointment of a receiver under NRS 78.650
when the two sole shareholders of a corporation sold their restaurant and effectively
abandoned the corporation’s business.[11] We also have affirmed the appointment of a
receiver when a corporation's board of directors issued additional shares of stock in
willful violation of the corporation's charter and statute and sold those shares to the
defendant stockholder, giving him control of the corporation, without offering the
plaintiff stockholder an opportunity to purchase a pro rata share of the new stock.[12] In
another case in which all of a corporation’s real and personal property had been sold so
that the corporation was substantially without property or assets of any kind, we could
“conceive of no clearer example of a corporation which ‘ha[d] abandoned its business,’ .
. . [authorizing] a decree dissolving the corporation.”[13]

Courts have recognized, however, that these traditional business remedies “have a
substantial and adverse [e]ffect on” the interests of minority shareholders in a closely
held corporation.[14] We have noted that the appointment of a receiver or the dissolution
of a corporation is “a harsh and extreme remedy which should be used sparingly and only
when the securing of ultimate justice requires it.”[15] Further, other courts have
recognized that “dissolution statutes do not provide the exclusive remedies for oppressed
shareholders.”[16] For example, remedies for violations of corporation law statutes, such
as NRS 92A.380(2), that allow shareholders the right to dissent to corporate actions, such
as mergers, are not limited to the statutes’ enumerated remedies.[17] Thus, if another
remedy is available to achieve the same outcome, the district court should not resort to
dissolution or the appointment of a receiver.[18]
A corporate buy-out is an example of such an alternate remedy. As recognized by
the United States Court of Appeals for the Fifth Circuit, courts have the power to order
corporate “buy-outs even in the absence of specific statutory authority.”[19] But, the
court may impose this remedy only if “it represents ‘the only practical alternative’ to
dissolution and [if] some lesser remedy will not suffice.”[20] If imposed, the court must
ensure that the bidding process used in the buy-out is fair and reasonable.[21]
Accordingly, the question is not whether the courts have the power to order a buy-out,
but whether, based on the parties’ misconduct, such power was appropriately exercised in
a particular case.[22]
Here, Bedore proved by a preponderance of the evidence that Familian and Athey
breached their fiduciary duties[23] by taking excess salaries[24] and usurping a corporate
opportunity belonging to Silver State.[25] The district court ordered Familian and Athey
to return the portion of their excess salaries to Silver State and issued an injunction
preventing them from forming a separate corporation to run gaming operations at the
proposed new convenience stores. These remedies were sufficient to prevent any further
damage to Silver State. Therefore, we affirm the injunction and the order that Familian
and Athey return the excess salaries to Silver State. However, we conclude that the
district court abused its discretion in ordering the additional equitable remedy of a
corporate buy-out.
The dissension among the three shareholders did not threaten irreparable injury to
Silver State, and Familian and Athey had not abandoned the business. Finally, Bedore
did not request dissolution of Silver State in his complaint; rather, he asked the district
court to issue a mandatory injunction forcing Familian and Athey to pay him reasonable
compensation to buy out his interest in Silver State. Since the district court lacked the
proper basis to order a buy-out, we reverse the results of the bidding process.
Indemnification

Bedore argues that the district court erred in not requiring Familian and Athey to
reimburse Silver State for attorney fees it paid to defend them in the underlying action.
We agree, given the district court’s findings that Familian and Athey acted in bad faith.

Typically, the right to corporate indemnification of directors is statutory in
nature.[26] The Delaware Supreme Court has reasoned that its “indemnification statute
should be broadly interpreted to further the goals it was enacted to achieve.”[27] It also
noted that an indemnification statute’s “larger purpose is ‘to encourage capable men to
serve as corporate directors, secure in the knowledge that expenses incurred by them in
upholding their honesty and integrity as directors will be borne by the corporation they
serve.’”[28]
We adopt the Delaware Supreme Court’s reasoning in interpreting Nevada’s
indemnification statute.[29] Under NRS 78.7502, a corporation may indemnify a
corporate director in a pending or completed action if the director “[a]cted in good faith
and in a manner which he reasonably believed to be in or not opposed to the best interests
of the corporation.”[30] Indemnification, however, is not proper for claims on which the
director is found liable to the corporation, unless the district court determines that the
director is fairly and reasonably entitled to indemnity under the circumstances.[31]
In addition to this statutory authority, Silver State’s articles of incorporation and
bylaws further establish indemnification guidelines. In particular, Silver State’s articles
state that a director will be personally liable for engaging in “acts or omissions which
involve intentional misconduct, fraud or a knowing violation of law.” Similar to NRS
78.7502(2), Silver State’s bylaws allow the corporation to indemnify its directors for
expenses related to a pending or completed action if they “acted in good faith and in a
manner which [they] reasonably believed to be in or not opposed to the best interests of
the corporation.”
Here, the district court orally ruled that Familian and Athey appropriately used
corporate funds to defend themselves in this litigation. However, in its findings of fact
and conclusions of law, the district court found that Familian’s and Athey’s actions in
taking excessive salaries constituted bad faith and intentional misconduct. Under NRS
78.7502(2) and Silver State’s articles of incorporation and bylaws, Silver State directors
and officers are not entitled to indemnification for conduct constituting bad faith and
intentional misconduct. Therefore, the district court’s oral ruling was in direct conflict
with the terms of the statute and the corporation’s articles and bylaws. In addition, the
district court did not make specific findings on the appropriateness of indemnification in
its findings of fact and conclusions of law. Because the district court erred in ruling that
Familian and Athey were entitled to indemnification, we remand for the district court to
determine the amount due to Silver State as reimbursement for covering the costs of the
underlying action.
CONCLUSION

We conclude that the district court did not have the discretion to order a corporate
buy-out because the directors’ misconduct in this case did not amount to fraud or gross
mismanagement. We therefore reverse that portion of the district court’s judgment
confirming the results of the bidding process. However, we affirm as sufficient lesser
remedies that portion of the district court’s judgment imposing an injunction and ordering
that the directors return their excess salaries to the corporation. Further, we conclude that

the district court erred in ruling that Silver State properly indemnified Familian and
Athey because of its determination that the directors had acted in bad faith. In addition,
the district court failed to make specific findings on indemnification in its findings of fact
and conclusions of law. Therefore, we reverse that portion of the district court’s
judgment pertaining to indemnification and remand for proceedings consistent with this
opinion.[32]
MAUPIN and HARDESTY, JJ., concur.
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